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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UMG RECORDINGS, et ai, 
Plaintiffe, 

V. 

JOHN DOES 1-199, 
Defendants. 



Civil Action No. 04-093 (CKK) 



MEMORANDUM OPINION 

(March 10, 2004) 

Before the Court is Plaintiffs' motion for leave to take expedited discovery. Plaintiffi are 
record companies suing a series of John Doe Defendants for copyright inj&ingement: Plaintiffe 
request permission to serve limited, immediate discovery on Verizon, a third party internet 
service provider ("ISP"), in the fonn of a Rule 45 subpoena. Plaintiffs seek the true identities of 
Defendants, including each Defendant's true name, addiess. telephone number, email address, 
and Media Access Control address. 

According to Plaintiffs' complaint, each Defmdant uses an online media distributioa 
system to download Plaintiffs' copyrighted works, distribute these works to the public, and/or 
make copyrighted works available for distribution to others. Pis' Mot. at 2. Although Plaintiffe 
do not know Defendants names, Plaintiffs have identified each Defendant by a unique internet 
protocol ("IP") address assigned to that Defendant on the date and at the time of the allegedly 
infringing activity. Id. Through the use of a publicly avaUable database. Plaintiffs have traced 
the IP address for each Defendant and determined that it belongs to Verizon. Id. 
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Public Citizen, the American Civil Liberties Union ("ACLU"), the Electronic Frontier 
Foundation, and the ACLU of the National Capitol Area have collectively requested leave to file 
a memorandum as amici curiae addressing Plaintiffs' motion. See Amici Mot. Plaintiffs oppose 
this motion, stating that the issues raised by amici are premature. Plaintiffs point out that no 
party has raised the issues amici raises in its memorandum, and that it is well established that 
amici cannot inject issues into a case which have yet to be raised by a party. Pis' 0pp. to Amici 
Mot. at 1, 5; see McCleskey v. Zant, 499 U.S. 467, 523 n.lO (1991). While Plaintiffe are conect 
that amici raise issues prematurely, the constitutional and iwocedural issues identified by amici 
can be resolved in die ordinary course of this litigation at tiie appropriate time. Accordmgjy, tiie 
Court shall Grant amicVs motion for leave to file. 

It is clear to tiie Court tiiat Defendants must be identified before tiiis suit can progress 
fiirther. The Court shall grant Plaintiffe' request for expedited discovery, witii certain limitations 
outlined herein. Plaintiffs wUl be aUowed to serve immediate discovery on Verizon to obtain the 
identity of each John Doe Defendant by slaving a Rule 45 subpoena that seeks information 
sufficient to identify each Defendant, including name, address, telephone number, email address, 
and Media Access Control address. The disclosure of tiiis information \s ordered pursuant to 47 
U.S.C. § 55 l(c)(2XB), which authorizes cable operators to disclose personally identifiable 
mformation when the cable operators are ordered to do so by a court. Any information disclosed 
to Plaintiffs in response to die Rule 45 subpoena may be used by Plaintiffe solely for the purpose 
of protecting Plaintiffe' rights as set forth in the Complaint, 

If and when Verizon is served witii a subpoena, Verizon shall give written notice, which 
may include email notice, to the subscribers in question within five business days. If Verizon 
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and/or any Defendant wants to move to quash the subpoena, the party must do so before the 
return date of the subpoena, whidi shall be 25 days from the date of service. Verizon shaU 
preserve any subpoenaed information pending the resolution of any timely filed motion to quash. 
Plaintiffe shall provide Verizon a copy of this Memorandum Opinion and Order along wifli its 
subpoena. 

An appropriate Order accompanies this Opinion. 
March 10, 2004 /s/ 



COLLEEN KOLLAR-KOTELLY 
United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UMG RECORDINGS, et ai, 
Plaintiffe, 



V. 



JOHN DOES 1-199, 
Defendants. 



Civil Action No. 04-093 (CKK) 



ORDER 

(March 10, 2004) 

In keeping with the accompanying Memorandum Opinion, it is this 10* day of March, 
2004, hereby 

ORDERED that Plaintiffs' Motion for Leave to Take Immediate Discovoy [5] is 
GEIANTED. Plaintiffs will be allowed to serve immediate discovery on Verizon to obtain the 
identity of each John Doe Defendant by serving a Rule 45 subpoena that seeks information 
sufficient to identify each Defendant, including name, address, telephcaie number, email address, 
and Media Access Control address. Any information disclosed to Plaintiffs in response to the 
Rule 45 subpoena may be used by Plaintifife solely for the purpose of protecting Plaintiffs' rights 
as set forth in the Complaint If and when Verizon is served with a subpoena, Verizon shall give 
written notice, which can include use of email, to the subscribers in question within five business 
days. If Verizon and/or any Defendant want to move to quash the subpoena, the party must do so 
before the return date of the subpoena, which shall be 25 days from the date of service. Verizon 
shall preserve any subpoenaed infonnation pending the resolution of any timely filed motion to 
quash. It is further 
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ORDERED that Plaintiffi shall provide Verizon a copy of this Memorandum Opinion 
and Order along with its subpoena; it is further 

ORDERED that the Motion of PubUc Citizen, the American Civil Liberties Union, the 
Electronic Frontier Foundation and the ACLU of the National Capitol Area to file as amid 
curiae [6] is GRANTED. 

March 10, 2004 j^f 



COLLEEN KOLLAR-KOTELLY 
United States District Judge 
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LMTED STATES OrSTRTCT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 



MOTOWN RECORD COMPANY. L,P , a 
Caliiomia liiimeJ p;ianership: 
rXTERSCOPE RECORDS, a CiJifom.:.. 
^rneial panncfrslup; VIRGIN RECORDS 
AMERfC A. fNC. a Cjlif'oniia coipomtioiv 
ATLANTIC RECORDING 
CORPORATION- a Delaware coipnraunn: 
HMG MCSIC. a New York -encra! 
panneiship; ELEKTRA 
ENTERTAINMENT (jROLT FNC. a 
Ockt'.varccorpuraiion: WARNER BROS 
RECORDS INC., a Delaware corporation- 
PRIORITY RECORDS LLC. a Caliiomia 
iiiiuicd iiabilicy coinpany; CAPfTOL 
RECORDS. [NC, a Delaware corporation 
ARLSTA RECORDS. FNC. a- Delaware 
conioration: MAVERICK! RECORDING 
COMPANY, a Caliiornia joint venture- 
S(;NY music ENTERTAINMENT FNX:.. 
.1 Delaware corporation: LOUD 
f^hCORDS. LLC, a Delaware e(.>rporation 
and UVFG RECORDINGS, INC., a 
Delaware corporatitMi, 

PluintifYs. 



DOES 1-16. 

Defendants. 



No.; {}4 C ,Xi\9 



ORDER GRANTING PLArNTT FFS- EXPARTFM QTJON FOR r F a vit Tr^ TAKE 

IMMEDIATE PIS CO VERY ~ ' 



Upon the Ex Parte Motion orPla.nutfs for Leave to Take Immediate Discovery 
and the ..upporting Memorandum of Law. and the declaration of Jonathan Whitehead and the 
c.\hihiL diereto. it i.s hereby: 
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ORDERED ihai PlainliiTs may iccrvc iminediaic Ji.oivcrv on WidcOpciiWcsl 
Hi.taings LLC to obtain [he idcmity uf each Due Defeiuiaiu by serving a Rule 45 subpoena [bar 
..--■ks iMlPn.iaiu.n .sL-ill.icnt [o identify each Doc Defendant, inekidnig tlie name, address, 
i.Lphcne number, e-ma.l address, and Media Aeeess Cumrol addresses tur each Delendaur. Tho 
di.seiosiiiL- til Uiis mrunnaticn is ordered pursuant lo 47 i:..S'.C. ^ .^.-^Iicm^m B). 

[T LS R RTFTER ORDERED THAT any infurniat.on d.>c[used lo Plamtdrs m 
resp.Mi.w io ilic Rule ^S .ubp.^ena may he used hv PlanUi ffs .solely U^' ihc pu.po.sc of proiectin- 
P!.t!!itih*>' riulUi under the Cupvriiilu Act. 

IT rS R ^RTHER ORDERED THAT WideOpen W'e.i shall preserve the data, 
CMn\\> and information responsive to the subpoena that will be -ervcd by the Phunciffs. 

IT IS l'{ ^RTHER ORDERED THAT if and when WideOpenWest is seized wah a 
suhi>oeiKu ^vuiun five \5\ business days thereof ii shall notify each Doe Defendant 
(WideOpenWest subscribers t of the exi.stenee of this lawsuit and of receipt of Phiintiffs' 
•cirbpciena whereby Phunntfs are seeking to learn the subscribers" idenlities. After 
WideOpenWest iiives such notice to the Doe Defendants, any Doe Defemlant mav raise an 
r.b.ecuon m the form of a motion to quash at the status conference which the Court has 
scheduled fur June I-. 1(\(U. ^) M) a.m. in Courtroom 1S5,S. DirLscn Federal Budding. 219 S. 
1 )earhom. Chicago. min(us 606(U. WideOpenWe.st shall include in its notice lo the Doe 
Defendants aodce of this status conference. 

IT IS FLIRTHER ORDERED THAT counsel for the Plaintiffs shall provide a 
copy of this Order to WideOpenWest when the subpoena is served. 






^ 



United Slates Magistrate Judge Nan R. Nulan 



Case 1 :05-cv-01 298-HHK Document 3-3 Filed 06/29/2005 Page 1 of 35 



Case 1 :05-cv-01 298-HHK Document 3-3 Filed 06/29/2005 Page 1 1 of 35 



IN THE UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF INDIANA 

LAFAYETTE DIVISION 



ARISTA RECORDS, INC., a Delaware 
corporation; ELEKTRA ENTERTAINMENT 
GROUP INC., a Delaware corporation- 
MOTOWN RECORD COMPANY, L.P., a 
California limited partnership; SONY MUSIC 
ENTERTAINMENT INC., a Delaware 
coqioration; UMG RECORDINGS, INC., a 
Delaware corporation; and WARNER BROS 
RECORDS INC., a Delawai« coiporation. 

Plaintiffs, 



JOHN DOE, 



Defendant. 



Cause No.: 



4t04CV0036AS 



ORDER GRANTING PLArVTTFFS^ m q tION FOR f F AW TO TAKE rMMFniATP- 

DISCOVERY ■ - 



This matter coming before the Court upon Plaintiffe' Motion for Leave to Take 
Immediate Discovery, and the Court being duly advised, hereby 

ORDERS that Plaintiflfe may serve immediate discovery on Northwest Indiana 
Internet Services. Inc. to obtain the identity of the Doe Defendant by serving a Rule 45 subpoena 
that seeks information sufficient to identify the Doe Defendant, including the name, address. 
telephone number, e-mail address, and Media Access Control addresses for the Defendant ITie 
disclosure of this infonnation is ordered pursuant to 47 U.S.C. § 551(c)(2)(B). 
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IT IS FURTHER ORDERED THAT any infonnation disclosed to Plaintiffs in 
response to the Rule 45 subpoena may he used by Plaintiffs solely for the purpose of protecting 
Plaintiflfs' rights under the Copyright Act 



Dated: 



iMfr^iOO 



s/Allen Sharp 
United States District Judge 



Copies to: 

James Dimos #1 i 178-49 
Joel R Tragesser #21414-29 
LOCKE REYNOLDS LLP 
201 North Illinois Street 
Suite 1000 
P.O.Box 44961 
Indianapolis, IN 46244-0961 
jdimos@locke.com 
jtragesser@locke.com 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 



ARISTA RECORDS, INC., a Delaware 
corporatioo; MAVERICK RECORDING 
COMPANY, a California joint venture; SONY 
MUSIC ENTERTAINMENT INC., a 
Delaware corporation; PRIORITY RECORDS 
LLC, a California limited liability company 
UMG RECORDINGS, INC., a Delaware 
corporation; ATLANTIC RECORDING 
CORPORATION, a Delaware corporation; 
WARNER BROS. RECORDS INC., a 
Delaware corporation; MOTOWN RECORD 
COMPANY, L.P., a California limited 
partnership; ELEKTRA ENTERTAINMENT 
GROUP INC., a Delaware corporation; 
CAPITOL RECORDS, INC., a Delaw^ 
corporation; VIRGIN RECORDS AMERICA, 
INC., a California corporation; BMG MUSIC, 
a New York general partnership; and 
INTERSCOPE RECORDS, a California 
general partnership. 

Plaintiffs, 



vs. 



DOES 1-9, 



Defendants. 



§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 



§ 

§ 
§ 
§ 

§ 
§ 
§ 
§ 

§ 
§ 
§ 
§ 
§ 
§ 



UnitadStirtejCouTte 

MAY 2 4 Z004 



Case No.: 



H 04-1677 



:^ 



ORDER GRANTING PLArmFFS> EXPEDITED F.X PARTEU^Tm^ F nn ORDER 
PERMITTING THIRD-PARTY nisrn VERY prior to ^u T^Z. VJ^ !^^^ 

CONFERENCE """" 



Upon the Expedited Ex Parte Motion of Plaintiffs for Order Permitting Third- 
Party Discovery Prior to Fed. R. Civ. P. 26(f) Conference and Memorandum of Law in Support, 
and the declaration of Jonathan Whitehead and the exhibit thereto, it is hereby: 



Case 1 :05-cv-01 298-HHK Document 3-3 Filed 06/29/2005 Page 1 5 of 35 



ORDERED that Plaintiffi may serve immediate discovery on Texas A&M 
University to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that seeks 
information sufficient to identify each Doe Defendant, including the name, address, telephone 
number, e-mail address, and Media Access Control addresses for each Defendant, 

IT IS FURTHER ORDERED THAT any information disclosed to Plaintiffs in - 
response to the Rule 45 subpoena may be used by Plaintiflfs solely for the purpose of protecting 
Plaintiffs* rights under the Copyright Act 

Dated: /X^Uy ^O^ 3^ O V 

^^ 



United States District Judge 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
H 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 



IHilHIilMimillllHIl 

finiiiiiiiiiiiiiiiiiiiH 



04^T-009tf«-IFP 



UNITED STATES DISITUCT COURT 
WESTERN DISTRICT OF WASHINGTON 



UMO RECORDINGS, INC., a Defevmre 
corpofi»Uon; A'OANTIC RECORDING 
CORPORATION, a Delaware coipofjrtion: 
WARNER BROS. RECORDS IhK:.,a 
Debv^rc coqundoo; SONY MUSIC 
ENTERTAINMENT INC.» a Ddawitc 
coqponrtion; BMO NflJSIC, a New York 
Kcocrai pamwrship; and VIRGIN 
RECORDS AMERICA. INC^ a California 
coqxwition. 



lHtQ P 08GD J ORDER GRANTING 
PLAINTIFFS* MOTION FOR LEAVE TO 
TAKE IMMEDIATE DISCOVERY 



IX)ES 1 - 2, 



Plaintifft. 



Defeadaiiis. 



Upon the MoUon «>f Plaintiffs for Leave to lake Irnmedimc Discovery and (he 
supporting Memoraoduia o( Uw, and the declarattoo of Jonathan Whitdiead and the 
exhibit thflieto, it is hereby: 

ORDERED that Plain(i£fii my serve iimnediate discovery on Microsoft Coiporatl 
to abuia the idenaty of each Doc Defendant by satvteg a Rule 45 subpoeoe that seeks 
infcxm^ioa sufTident to Identify each Doc Defendant iaduding the name, tOitm. 
telephone number, e-mail address, sad Media Aocc» Cootiol addresses for each DcfcndaiRt 



(oa 



[PROPdSBOl ORDFJ? GRANTING 
PLAINTIFFS^ MOTION FOR LEAVE TO 
TAKE IMMEDIATE DISCOVERY 
Pasc I 



YarmutH WiLStiON CAIK» fUC 

THeoXHOWEft 
«Mns,«Mt»iM 
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2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
18 
20 
21 
22 
23 
24 
2S 
26 



rr IS FURTHER ORDERED THAT any 5„ftmn«lon dr«:lo«ed (o Plaklifli in 

J«TPn*e to fh« Rule 45 subpoau may be used Iqr Wajjrtfffe solely for ihe pun^^^^ 
protecting PlainlifR' nghts under the Copyright Act 



Dated: 



(^N,Z(V / 



MS^Mkd^ 



United Stales C&tCrtct Judge 



P<«TOnffijT ORDER GRANTINO 
TAKE IMMEDIATE DtSCOVERY 

PBg€2 



Yarmuth Wiwpon Calfo mjc 
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m THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 



ELEKTRA ENTERTAINMENT 
GROUP INC., a DeJa^ 

?Sl3^f?S.c<*^ration; UMG 
RECORDINGS, INC; a Delaware 
conBoratton; CAPITOL RECORDS, 

corooration; BMG MUSIC, a New 



CIVIL ACTION NO. 



FILED 

SGRANTONi 



MAY I I 2004 { 




iu:vuia?SAMiiiucA;iNC..a €% ^ r\^r 

Cdifomia corporation: and ARISTA a€ i i^xl -i' ■ ^ 

RECORDS, rfrc., a DeK^ ^^ * L' V - 1/ ^ - Q, A g\ 

coiporation, * *^'^ll 



PlaintiflS, 



DOES 1 - 5, 

Defendants. 

PRDER GRANTINC PrAr|>f nFFS* MnTTON TOR LEA VK TO TAi^ir 
IMMEDrATE DISCOVERY ~ 

Upon the Motion of Plaintiffs for Leave to Take Immediate Discovery 
and the siqjporting Memorandum of Law, and the declaiation of Jonathan 
Whitehead and the exhibit dieieto, it is hereby: 

ORDERED that Plaintiffs may serve immediate discovery on 
Mansfield University to obtain the identhy of each Doe Defendant by serving a 
Rule 45 subpoena that seeks information sufficient to identify each Doe Defendant, 
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including the name, address, telephone number, e-mail address, and Media Access 
Control addresses for each Defendant. 

IT IS FURTHER ORDERED THAT any infonnation disclosed to 
Plaintiffs in response to the Rule 45 subpoena may be used by Plaintiffs solely for 
the purpose of protecting Plaintiffe' rights under the Copyright Act. 

Dated: <^^U^ //^ XZ>0^ Qjlt C2lUA 



United States District Judge 
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njximwt 

MAY 1 2004 

MCtHtAMai CICRK 



•row«*wSi55fo.( 



rr B^P STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 



LOUD RECORDS^ LLC a 
Delawaf e corporation; WARNER 
BR0S.REC(!«RDSI1^C^ 
DeJaware corporation- ATI. ANTIC 
RECORDING CORPbRA-nON. a 
Delaware corporation: VIRGIN 
RECORDS ^RICX: INC^a 
California corporation; PRIORITY 
RECORDS L£C. a CalifoSf^ 
limited habihty company: 
ELEKTTIA, ENTCRf AINMENT 



GROUP INC., a Delaware 



NO. CV-04-0134-RHW 

ORDER GRANTING PLAINTIFFS* 
»!l^ON FOR LEAVE TOriSKE 
IMMEDIATE DISCOVERY 




?^T^^^ corporation; BM6 
MUSIC, a New York general 




Delaware corporation, 



V. 



PlalntifTs, 



DOES 1-5. 



Defendants. 



Before the Court is Plaintiffs' Motion for Leav^Take Immediate 
Discovery (Ct. Rec. 7). The Plaintiffs, members of the Recording Industry 
Association of America, Inc. ("RIAA"), have filed a complaint alleging that DOES 

I'JI^gS^^^g^^l^S' MOTION FOR LEAVETO TAKE 



Case1:05-cv-01298-HHK Document 3-3 Filed 06/29/2005 Page 24 of 35 



-5 .llegally engaged in uploading and downloading copyrighted recordings 

through www.KaZaA.com,apeertopeerrP2P") internet serviceCQ Rec I) 
While Plaintiffs are unable to identifythe Does, they collected records of 
Defendants' fntemet Protocol ("IF') address, the times the downloads or uploads 
took place, and information regarding the specific rcconiings that were 
downloaded or uploaded. The Plaintiff were able to ascertain from Defendants' 
W addresses that they were utUizing Gonzaga University as their Internet Service 
Provider ClSP"). Plaintiffs seek statutory damages under 17 U.S C § 504(c) 
attorneys fees and costs pursuant to 17 U.S.C. § 505, and injunctive relief under 
17U.S.C.§§502and503. 

In their Motion for Leave to Take Immediate Discovery, the Plaintiffs seek 
leave to serve Gonzaga University, d.e ISP for Does 1-5, with a Rule 45 Subpoena 
Duces Tecum, requiring Gonzaga University to reveal the Defendant's names 
addresses, email addresses, telephone number, and Media Access Control 
("MAC") addresses. 

The Ninth Circuit has held that 'Svhere the identity of alleged defendants 
v^dl not be known prior to the filing of a complaint .... the plaintiff should be 
^ given an opportunity through discovery to identify the unknown defendants 
* unless it is clear that discovery would not uncover the identities, or that die 
complaint would be dismissed on other grounds." Gillespie v. Crvi/e/ri, 629 F 2d 
637. 642 (9* Cir. 1980). Presumably, the discovery device anticipated by this 
rulmg was Rule 45. under which a party may compel a nonparty to produce 
documents or other materials that could reveal the identities. See Pentmalt Corp. 
V. Dta-arui-Wayland, Inc., 708 F.2d 492 (9* Cir. 1983). The Court finds that Ms 
instance presents the very situation indicated by Gillespie. TTie Plaintiffs' case 
rehes on the disclosure of the Does' idenUties. and those identities are likely 
discoverable from a third party. 

Under Rule 26(d). Rule 45 subpoenas should not be served prior to a Rule 
S^gS^^g^^P' MOTION FOR LEAVE TO TAKE 
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26(0 conference unless the parties can show good cause. Fed. R. Civ. P. 26(d) ("a 
party may not seek discovery from any source before the parties have conferred as 
required by Rule 26(f) .... [ujniess the court upon motion .... orders 
otherwise"); see Semitool. Inc. V. Tokyo Electron Am.. Inc., 208 F JLD. 273. 275- 
76 (N.D. Cal. 2002). The Plaintiffs have presented compelling evidence that the 
records kept by ISP providers of IP addresses are regulariy destroyed. TTius, good 
cause has been shown. 

Accordingly, IT IS ORDERED that; 

1 . Plaintiffe' Motion for Leave to Take Immediate Discovery (Ct Rec 
7) is GRANTED. 

2. Plaintiffs are GIVEN LEAVE to serve immediate discovery on 
Gonzaga University to obtain the identity of each Doe Defendant by serving a 
Rule 45 subpoena duces tecum that seeks each Dpe Defendants' name, address, 
telephone number, email address, and Media Access Control address. As agreJd 
by Plaintiffs, this information disclosed will be used solely for the purpose of 
protecting their rights under the copyright laws. 

3. Plaintiffs are ORDERED to review Local Rule 7.I(gX2) regarding the 
citation of unpublished decisions. All unpubUshed decisions cited to the Court 
have been disregarded, 

IT IS SO ORDERED. The District Court Executive is hereby directed to 
enter this order and to furnish copies to counsel of recorxi. 
DATED this //) 




„ROBERTH.WHALEY 
United States District Judge 



O:\CiviA20O4\Loud ReeordsVLouiimniedietoJiscovciy.order.wTVj 



lSffiiATfSlS^RY^'''^°™'*'"»I^*VETOTAKE 
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m THE UNITED STATES DISTRICT COURT FU Fa 
FOR THE WESTERN DISTRICT OF TEXAS "''-"-q/n*, 
AUSTIN DIVISION jOHhHv 



FFicf'^"^^ 




INTERSCOPE RECORDS, a Caiifornia § 

general partnership. ET AL, § 

§ 
Plaintiffs, § 

I 

s 

DOES 1-37. I 

§ 

§ 

Defendants. s 



ORDER 

Before the Court is Plaintiffs' Expedited Ex Parte Motion for Order Permitting Third- 
Party Discovery Prior to Fed. R. Civ. P. 26{f) Conference, filed April 28. 2004 (Clerk's Dkt. #2). TTie 
moton was referred to United States Magistrate Judge Robert Pitman for resolution pursuant to 
28 U.S.C. § 636(b). Federal Rule of Civil Procedure 72 and Rule 1(c) of Appendix C of tfie Local 
Court Rules of the United States Distn'ct Court for the Western District of Texas. 

Plaintiffs, members of the Recording Industry Association of America. Inc. ("RIIA"). are 
record companies holding copyrights for numerous sound recordings. (Compl. f 22). They allege 

each Defendant has, without pennission. used the Intemetto download, and/or make available for 
download to others, various copynghted sound recordings. (W. 124). Plaintifrs contend these 
actions constitute copyright infringement. enUtling them to damages from the Defendants. {Id. 
W24-26). 

Plaintiffs now seek expedited discovery from a third party for the purpose of identifying 
Defendants Does 1-37. Specifically, they wish to issue a Rule 45 subpoena to Grande 
Communications, an Internet Service Provider ("ISP"). Plaintiffs request pemiission to obtain 
names and addresses for persons they belteve are offering copyrighted sound recordings for 
download over the Internet 
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A party is generally not entified to seek discovery from any source prior to a Rule 26(f) 
conference with the opposing parties. Fed. R. Civ. P. 26(d). Early discovery may. however, be 
authorized by court order upon a showing of good cause. Qwest Comms. Intl. Inc. v. WoridQuest 
Networks. Inc., 213 F.R.D. 418. 419 (D. Colo. 2003); Semitool, Inc. v. Tokyo Bee. Am.. Inc., 208 
F.R.D. 273. 275 (N.D. Cat. 2002); Yokohama Tire Corp. v. Dealers Tire Supply. Inc., 202 F.R.D. 
612. 614 (D. Ariz. 2001); Ellsworth Assoc. Inc. v. United States, 917 F. Supp. 841. 844 (D.D.C. 
1996). 

According to Plaintiffs, they have no means of identifying each Doe Defendant without the 
requested discovery. In support of their motion. Plaintiffs have submitted a declaration from 
Jonathan Whitehead ("Whitehead-), Vice President and Counsel for Online Copyright Protection 
for RIAA. Whitehead avers that the Rl AA has downloaded and fistened to a sample of music files 
offered for download on a P2P network by each Defendant.' (Whitehead Decl. 1f16). The RIIA. 
thus, has a record of the recordings offered for download, the date and time the infringing activity 
was observed, as well as the Internet Protocol ("IP') address assigned to each Defendant at the 
time. (/d. 11116-17). 

According to Whitehead, the IP address, in combination with publidy available databases, 
allowed the RIAA to detennine the ISP used by each Defendant {Id. V2). In this case, the RIAA 
determined the ISP for each Defendant was Grande Communications. (Id. fllS). Whitehead 
maintains the RIAA is unable to make any further spedfic klentification because an ISP owns a 
range of IP addresses, but assigns a specific address only when that subscriber actually goes 
online, (/d. tI14 n.8). 

Plaintiffs shouW be afforded the opportunity to obtain discovery relevant to the identification 

d^rtal copies of recordings for download by other users. Those programs, such as KaZaA, Morpheus SS and 
eDontey. allow an Internet user to directly search the .mp3 file lib.^ of other use^^n^^^^^ei^y^ 
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of defendants they contend are liable to tfiem. See Wakefield v. Thompson. 177 F.3d 1 160. 1 163 
(9th Cir. 1999} (dismissal of action against unnamed defendant not required as identity might be 
ascertained through discovery); Valentin v. Dinkins. 121 F.3d 72. 75-76 (2d Cir. 1997) (dismissal 
for want of prosecution improper where piainUff not permitted to conduct discovery to identify 
defendant). See also Xerox Corp. v. Genmoora Corp.. 888 F.2d 345. 351-52 {5th Cir. 1989) 
(complaint should not be dismissed for failure to demonstrate standing without providing plaintiff 
opportunity to supply more supportive facts). As they point out. without identification of the 
Defendants, the type of conference contemplated under Rule 26(0 is impossible. Thus, they have 
established good cause for the necessity of engaging in discovery at this early stage of the 
proceedings. 

Accordingly. Plaintiffs' Expedited Ex Parte MoHon for Order Pemiitting Third-Party 
Discovery Prior to Fed. R. Civ. P. 26(0 Conference (Clerk's Dkt. #2) is hereby GRANTED. 

Plaintiffs may serve immediatediscovery on Grande Communications to obtain the identityof each 
Doe Defendant by serving a Rule 45 subpoena that seeks infomiation sufficient to identify each 
Doe Defendant, that is. the name, address, telephone number, e-mail address and Media Access 
Control address for each Defendant. The disclosure of this information is governed by the 
provisions of 47 U.S.C. § 51 1(c)(2)(B). Any infomiation disclosed to Plaintiffs in response to the 
subpoena may be used solely for the purpose of protecting Plaintiffs rights under the Copyright 
AcL 

SIGNED this <a day of May. 2004. 



()2/bi^<U- 



ROBERT PITMAN 

UNITED STATES MAGISTRATE JUDGE 
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734 662 0552 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 



BMG MUSIC, a New York general partnership; 
ATLANTIC RECORDING CORPORATION, 
a Delaware coiporation; ELEKITRA 
ENTERTAINMENT GROUP INC., a Delaware 
corporation; MOTOWN RECORD COMPANY, L.P„ 
a California limited partnership; ARISTA 
RECORDS, INC., a Delaware corporation; 
WARNER BROS. RECORDS INC., a Delaware 
corporation; CAPITOL RECORDS, INC., a 
Delaware corporation; SONY MUSIC 
ENTERTAINMENT INC., a Delaware 
corporation; UMG RECORDINGS, INC., a 
Delaware corporation; VIRGIN RECORDS 
AMERICA, INC., a California corporation; 
and MAVERICK RECORDING COMPANY, 
a California joint venture. 

Plaintiffs, 



CaseNo-5:04-cv-58 
Hon. Wendell A. Miles 



DOES 1 - 9, 

Defendants. 



/ 



OR DER GRANTING PLAINTIFFS' EX PARTE MOTION F OR LEAVE 
TO TAKE IMMEDIATE DISCOVERY 



The plaintiffs in this action have asserted claims of copyright infringement against nine 
unknown or "Doe" defendants. The complaint, filed on April 28, 2004, alleges that each defendant 
disseminated over the Internet copyrighted musical works owned or controlled by the plaintiffs, 
doing so without plaintiffs* consent or permission. 

The matter Is currently before the court on Plaintiffs' Ex Parte Motion for Leave to Take 
Immediate Discovery (docket no. 3). Plaintiffs' motion is supported by the Declaration of Jonathan 
Whitehead (docket no. 6). In their motion, which is made ex parte because plaintiffs do not 
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currently know tiie names of the defendants, plaintiffe seek discovery in advance of the conference 
provided by Fed.R.Civ J*, 26(f) so fliat they may obtain infonnation which will enable them to 
identify and serve the defendants. More specifically, plaintiff seek leave to serve a FedR.Civ.P. 45 
subpoena on Michigan State University (**MSir*), which plaintiff contend they have been able to 
identify as the Internet Service Provider of each of the defendants. Although the plaintifEs do not so 
state in their motion, the coint has inquired of plaintiffs whether they have notified MSU of the 
pendency of this action and of the motion for discovery. Plaintiffe have responded to these inquiries 
in the affirmative^ and have represented that MSU has communicated to plaintiffs that it does not 
intend to object to the discovery. 

Given plaintiffs' allegations, it ]& apparent that this action will not advance to service of the 
summons and complaint unless and xmtil plaintiffs are able to learn the defendants* identifying 
infonnation. For that reason, the court GRANTS the plaintiffs' motion and hereby ORDERS as 
follows; 

1 . Plaintiffs may serve immediate discovery on MSU to obtain the identity of each Doe 
defendant by serving a Fed.R-Civ.P. 45 subpoena that seeks information sufficient to identify each 
Doe defendant. This information shall be limited to the name, address, telephone number, e-mail 
address, and Media Access Control address for each defendant. 

2. Any information disclosed to plaintifTs by MSU in response to the subpoena may be used 
by plaintiffs solely for the purpose of protecting plaintiffe' rights under the Copyright Act. 

3. Plaintiffe shall serve upon MSU a copy of this Order together with any subpoena- 
Ordered this 6'*' day of May, 2004. 



/s/ Wendell A. Miles 

Wendell A. Miles. 
Senior U.S. District Judge 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF KENTUCKY 

COVINGTON DIVISION 



WARNER BROS. RECORDS INC.. a 
Delaware coqwration; ARISTA 
RECORDS, INC.. a Delaware coiporation- 
VIRGIN RECORDS AMERICA, INC., a ' 
California coiporation; MAVERICK 
RECORDING COMPANY, a California 
joint venture; BMG MUSIC, a New York 
general partnership; ATLANTIC 
RECORDING CORPORATION, a 
Delaware corporation; ELEKTRA 
ENTERTAINMENT GROUP INC., a 
Delaware corporation; CAPITOL 
RECORDS, INC., a Delaware corporation- 
PRIORITY RECORDS LLC, a California ' 
limited liability company; MOTOWN 
RECORD COMPANY, L.P., a California 
limited partnership; UMG RECORDINGS, 
INC., a Delaware corporation- 
INTERSCOPE RECORDS, a California 
general partnership; and SONY MUSIC 
ENTERTAINMENT INC., a Delaware 
corporation. 

Plaintiffs, 



vs. 



DOES 1 - 35, 

Defendants. 



No-: 0^-8^ 



FILED 

MAY -4 2004 

ATCOVINGTON 

tESUEG WHITMER 

CLERJfdS OKTBICTaxIRr 



ORDER GRANTING PLA INTIFFS ' MO TION FOR I.RAVF TO TAKF. rM.VfRmAX.r 

DISCOVERY ~~ 



Upon the MoUon of Plaintifft for Leave to Take Immediate Discovery and the 
supporting Memorandum of Law, and the declaration of Jonathan Whitehead and the exhibit 
thereto, it is hereby: 
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ORDERED that Plaintiffs may serve immediate discovery on Insight Midwest, 
L.P. to obtain the identity of each Doe Defendant by serving a Rule 45 subpoena that seeks 
information sufficient to identify each Doe Defendant, including the name, address, telephone 
number, e-mail address, and Media Access Control addresses for each Defendant ITie 
disclosure of this information is ordered pui^uant to 47 U.S.C. § 55 1(cX2XB). 

IT IS FURTHER ORDERED THAT any information disclosed to Plaintiff i„ 
response to the Rule 45 subpoena may be used by Plaintifis solely for the purpose of protecting 
Plaintiffs' rights under the Copyright Act 

United States District Judge 



